
Oklahoma Second Amendment Association (OK2A) Issue Brief 

Can Handguns Be Outlawed In Oklahoma?   

The State Courts Say YES! 
Problems with Current Constitutional Language and Current Case Law: 

 Article 2, Section 261 (our state’s Second Amendment) is contradictory.  It says we have the right to 

keep and bear arms for self-defense but that the state may regulate that right.  There is no limitation 

on that regulation, which has led to serious problems. 

 In ex parte Thomas (1908), the Oklahoma State Supreme Court upheld a conviction for carrying a 

concealed handgun.  In this decision, the Court said that Article II, Section 26 of the Oklahoma 

Constitution does NOT guarantee the right of defense to the individual, but that it is a collective right 

only (i.e., applies to the militia but does not apply to personal self-defense).  The court stated that 

since the right was referring only to a militia, handguns are not protected arms because they are not 

militia weapons. 

 In Pierce v State (1929), the Oklahoma Court of Criminal Appeals upheld the conviction of Mr. Pierce 

for carrying an unconcealed handgun on his own property.  The court stated that state laws forbidding 

the carrying of weapons extends beyond public areas and on to private property2.  Furthermore, they 

asserted that the government “has power to not only prohibit the carrying of concealed or 

unconcealed [pistols or revolvers], but also has the power to even prohibit the ownership or 

possession of such arms.” 

 Thomas and Pierce remain as established case law today, having been cited by the Oklahoma Supreme 

Court as recently as 1998. 

The Solution: 

The only way to effectively correct these issues is by completely replacing the current language of Article 

II, Section 26.  OK2A has worked on the language of HJR1026 for over two years to ensure that it addresses 

all of these issues.  If passed by the Oklahoma State Legislature, HJR1026 become a state question on the 

ballot, giving Oklahomans the opportunity to modify the Oklahoma Constitution to read as follows: 

A. The fundamental right of each individual citizen to keep and to bear (that is, to carry) arms, 
including handguns, rifles, shotguns, knives, nonlethal defensive weapons and other arms in 
common use, as well as ammunition and the components of arms and ammunition, for security, 
self-defense, lawful hunting and recreation, in aid of the civil power, when thereunto lawfully 
summoned, or for any other legitimate purpose shall not be infringed.  Any regulation of this 
right shall be subject to strict scrutiny. 

 

                                                           
1 Oklahoma Constitution, Article 2, Section 26: “The right of a citizen to keep and bear arms in defense of his home, 
person, or property, or in aid of the civil power, when thereunto legally summoned, shall never be prohibited; but 
nothing herein contained shall prevent the Legislature from regulating the carrying of weapons.” 
2 Until November 1, 2012, it was illegal in Oklahoma to carry an unconcealed handgun on your own property, 
outside of your dwelling place, for the purposes of self-defense.  This was changed as part of the Open Carry law. 



B. This section shall not prevent the legislature from prohibiting the possession of arms by convicted 
felons, those adjudicated as mentally incompetent, or those who have been involuntarily 
committed in any mental institution. 
 

C. No law shall impose registration or special taxation upon the keeping of arms, including the 
acquisition, ownership, possession, or transfer of arms, ammunition, or the components of arms 
or ammunition. 

 

 The first paragraph clearly spells out that this right is an individual right, while also acknowledging the 

collective aspect of the right (in aid of the civil power) as well as recreational use and hunting. 

 HJR1026 also addresses case law issues by specifically including handguns and other key words and 

phrases, all directed at dealing with issues presented by bad case law. 

 The requirement for the courts to view gun laws with strict scrutiny will prevent the courts from 

butchering Article II, Section 26 as they have with the original language.  There are three levels of 

scrutiny: rational basis, intermediate, and strict.  Currently most Second Amendment legislation is 

reviewed under intermediate scrutiny.  Strict scrutiny, however, would restrict the government’s 

ability to regulate the right to a much higher degree than intermediate scrutiny. 

How You Can Help: 

 Call your state representative and state senator and ask that they sign on as co-authors for HJR1026.  

If you are unsure who your representative and senator is, the switchboards can help.  Those numbers 

are: 

o Oklahoma House of Representatives:  (405) 521-2711 or (800) 522-8502 

o Oklahoma Senate:  (405) 524-0126 

 Visit ok2a.org to learn more about HJR1026 and other pro-gun legislation in Oklahoma. 

 Make and distribute copies of this brief to your friends, family, neighbors, and co-workers. 

 Volunteer and join or donate to OK2A to help fund the effort to strengthen protections for gun owners 

in Oklahoma. 

 

For more information about HJR1026: 

Contact OK2A at info@ok2a.org or 855-OK2A-GUN, ext 700. 
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